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~Ms. Marlene Dortch, Secretary
Federal Communications Commission
445 Twelfth Street S.W.
Washington, D.C. 20554

Re:  WC Docket No. 06-172: In the Matter of the Petitions of the Verizon
Telephone Companies for Forbearance Pursuant to 47 U.S.C. § 160(c) in
the Boston, New York, Philadelphia, Pittsburgh, Providence and Virginia
Beach Metropolitan Statistical Areas ‘

Dear Ms. Dortch:

Covad Communications Group, NuVox Communications and XO Communications, LLC
(the “CLEC Parties™), through counsel, submit for filing in the above-referenced proceeding the
following documents of record before the Commission in the Matter of Verizon Communications
Inc. and MCI, Inc., Applications for Approval of Transfer of Control (WC Docket No. 05-75).

e Letter from Thomas Cohen, Kelley Drye & Warren LLP to Marlene H. Dortch,
Secretary, Federal Communications Commission (enclosing Wholesale Communications
Strategies, The Yankee Group, prepared for XO Communications, January 2004 , pp. 1-
13, 31) (Sept. 21, 2005).

. Letter from Brad E. Mutschelknaus, Kelley Drye & Warren LLP to Marlene H. Dortch,
Secretary, Federal Communications Commission (Sept. 22, 2005).

e Letter from Thomas Cohen, Kelley Drye & Warren LLP to Marlene Dortch, Secretary,
Federal Communications Commission (enclosing HIGHLY CONFIDENTIAL materials
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requested by Commission Staff on pricing of wholesale services by MCI and Verizon)
(Oct. 17, 2005).!

e Letter from Brad Letter from Brad E. Mutschelknaus, Kelley Drye & Warren LLP to
Marlene H. Dortch, Secretary, Federal Communications Commission (Oct. 18, 2005).

These prior filings by the CLEC Parties demonstrate that the merger of Verizon Communications
Inc. (“Verizon”) and MCI, Inc. (“MCI”) eliminated from the market for wholesale services the
largest source of actual and potential competition to special access services offered by Verizon.
Therefore, as forecasted by the CLEC Parties, the Verizon/MCI mega-merger removed downward
pressure on the pricing of Verizon’s special access services, and in turn, caused declining rates to
stabilize, or even to increase.

The record before the Commission in Matter of Verizon Communications Inc. and MCI,
Inc., Applications for Approval of Transfer of Control reveals that MCI was the most formidable,
if not the only competitor to Verizon within the market for wholesale services pre-merger. Of
particular importance, MCI’s wholesale service offerings undercut Verizon’s pricing of special
access services up to eighty percent (80%), exerting significant downward pressure on Verizon’s
pricing of special access services.

By acquiring MCI, Verizon eliminated the largest source of competition to its special access
services, and seized control of eighty-five percent (85%) of the market for wholesale metro private

Please note, this document is redacted for public inspection, pursuant to the Second
Protective Order in the above-referenced proceeding.  As required by the Second
Protective Order, unredacted copies of this document also have been filed with the
Commission Secretary, and submitted to Gary Remondino of the Wireline Competition
Bureau, under separate cover. See In the Matter of the Petitions of the Verizon Telephone
Companies for Forbearance Pursuant to 47 U.S.C. § 160(c) in the Boston, New York,
Philadelphia, Pittsburgh, Providence and Virginia Beach Metropolitan Statistical Areas,
WC Docket No. 06-172, Order, DA 07-208 (rel Jan. 25, 2007).

2 Letter from Brad Letter from Brad E. Mutschelknaus, Kelley Drye & Warren LLP to
Marlene H. Dortch, Secretary, Federal Communications Commission (Oct. 18, 2005) at
1. See also, Letter from Thomas Cohen, Kelley Drye & Warren LLP to Marlene Dortch,
Secretary, Federal Communications Commission (enclosing HIGHLY CONFIDENTIAL
materials requested by Commission Staff on pricing of wholesale services by MCI and
Verizon) (Oct. 17, 2005).

3 Letter from Brad E. Mutschelknaus, Kelley Drye & Warren LLP to Marlene H. Dortch,
Secretary, Federal Communications Commission (Sept. 22, 2005) at 2.

REDACTED — FOR PUBLIC INSPECTION
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line services within its operating region.” Moreover, as the CLEC Parties forecasted, no other

“ source of meaningful competition has emerged pos’c—merger.5 By effectively removing wholesale
competition by MCI from the market, downward pressure on Verizon’s pricing of special access
services has been relieved, and once declining rates for Verizon’s special access services have
stabilized.® This situation likely is to only worsen, when the merger conditions that require Verizon
to temporarily maintain certain legacy MCI wholesale special access pricing expire next summer.
Thus, the merger of Verizon and MCI, and the corresponding merger of AT&T Corp. and SBC
Communications Inc., have eliminated the primary sources of actual and potential competition to
the special access services provided by the Regional Bell Operatmg Companies (“RBOCS”)
making it unrealistic to expect that market forces will constrain pricing of special access services
by the incumbent LECs in the foreseeable future.

Respectfully submitted,

Brad E. Mutschelknaus

cc: Daniel Gonzalez
Ian Dillner
Scott Deutchman
Scott Bergmann
Chris Moore
John Hunter
Dana Shaffer

4 Letter from Thomas Cohen, Kelley Drye & Warren LLP to Marlene H. Dortch,
Secretary, Federal Communications Commission (enclosing Wholesale Communications
Strategies, The Yankee Group, prepared for XO Communications, January 2004 , pp. 1-
13, 31) (Sept. 21, 2005), Attachment at 13.

See supran. 3.

6 US. v. SBC Communications, Inc. and AT&T Corp., Civil Action No. 1:05CV02102
(EGS); U.S. v. Verizon Communications, Inc. and MCI, Inc., Civil Action No.
1:05CV02103 (EGS) (consolidated), ActTel’s Reply Memorandum in Opposition to the
United States’ Motion for Entry of Final Judgments (filed Jun. 6, 2006) at 17-19 (and
associated Exhibit).

REDACTED — FOR PUBLIC INSPECTION
DCO1/FREEB/310813.4



- owill prowde the necessary waiver to, facﬂltate thls In the meantime; XO 18 submrttmg portlonsv
'fv--of a: survey and research ' report prepared for ‘it by The Yankee Group on “Wholesal;
= -_,‘fCommumcatlons Strategles that -supports XO’s claim that about the “substantial competltlve_
= presence of AT&T and MCI in the local wholesale market.

The January, 2004 survey and research report by the Yankee Group is based on- overall-“"'-
market data and mtervrews wrth wholesale buyers in the U S. m the thrrd quarter of 2003 about

. purchased by the largest percentage of respondents In this local private Ime‘market whrch had



_Enclosure:

- Chalrman Kevm Martm
Commlssmner Kathleen Abemathy
Commissioner Mlchael Copps R
Comm1ssmner Jonathan Adelstein’
Daniel Gonzalez

,Mlchelle Carey
Russ Hanser
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% of Wireline
Market

Wholesale CAGR 1998 to 2002 6
Retail CAGR 1998 to 2002 0.5%
Combined CAGR 1998 to 2002

X0 Commu'r_iicétions Strategy Session
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opular wholesale

Private lines remain the “work horse’.’?iéf the wholesale sector, while
wavelengths and Ethernet remain nascent.
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Please estimate a breakd'é\(illn of you who
L | 2002 by circui

Private line capacity is increasing incrementally, mostly at the
expense of DS-0 circuits.
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D_emand; | Overa“ .
S_egment;and Yea

Wholesale Growth by Carrier Segment

2002 to 20_03 growth in overall wholesalé purchases

¥ 2003 to 2004 growth in private line wholesale purchases

Overall (All
Segments)

4.5%

Sample size in survey’ S

2o




Forecast of Wholesale Metro Private
Market Revenue, 2002 to 2005

15

12:

3illions
f Dollars




RBOCs dominate metro private line, as expected. Tier 1 metros
experience enormous competition, however




% Respondents (of 150)

Buyers tell us they’d rather not bu_y. from the RBOC, but that
competitors lag in-availability.




om ente_rs ) have supphed the-

issmn w1th evxdence regar mg “th

See, 1n Ihe Matter of SBC Communzcattom Jnc and AT&T Corp Appltcatzons for
“Approval of Transfer of Control, Petition to Dery of Cbeyond Communications,
Conversent Communications, Eschelon Telecom, NuVox Communications, TDS

~Metrocom, XO Communications and Xspedius Communications; DA 05- 656

WC Docket:No. 05-65 (filed Apr. 25, 2005); In the Matter-of Verizon . v

Communications, Inc. and MCI Corp Applications for Approval of Transfer of

-Conirol, Petition to Deny of Cbeyond Commuriications, Conversent

: Commun1cat10ns Eschelon Telecom, NuVox Communications, TDS Metrocom,
and XO Commumea‘uons DA 05- 762 WC Docket No. 05-75, (filed May 9,
2005); Ex Parte Presentatlons of S1rn0n Wilkie, Economist, WC Dockets Nos.
05-65 and 05-75, May 9, 2005, June 15, 2005, and Aug. 1; 2005. Ex Parte Letters
from Brad E. Mutschelkndus Kelley Drye & Warren LLP; to Marlene H. Dortch

ctary s Federal: Commumcatlons ommission; We”

75, June 6, 2005, July 14, 2005, and Aug. 31, 2005.




power in the. prowswn- of

, and unreasonable rates ”) ‘See also,‘ ]n the Matter of Unbundled Accessio

_ Network Elements and Review of the Section 251 Unbundling Obligations of -

- Incumbent Local Exchange Carriers, Comments of MCI, Inc., WC Docket: No
- 04-313 and CC Docket'No. 01- 338 154 62 (Oct 4,2004).

- AT&T’s and MCI’s competitive presence is compnsed of much more than the
- local network facilities of the two companies.: Because of their substantial size,
“they are able to negotiate substantial term and volume discounts for special accessﬁf e i
~ circuits from SBC and Verizon. They also have enormous customer basés from: .~
their domestic and international long distance businesses that they can use to enter. .
local markets, and, of course, since both are Fortune 100 companies, they have
significant financial resources.

Applications of NYNEX Corp. and Bell Atlantic Corp. For Consent to Transfer
Control of NYNEX Corporation and Its Subsidiaries, Memorandum Opinion and
Order, 12 FCC Rcd 19985, 11 (1997) "N YNEX/Bell Atlantic Merger Order”)

See generally, GTE/BellAtlantic Merger Order 15 FCC Red 14032 (2000)
SBC/Ameritech Merger Order, 14 FCC Red 14712 (1999); NYNEX/Bell Atlantic




me vlral neg_ atrons
he 'egotlatron“_farl(’

Authorzty to Transfer Control Memorandum Opmron and Ord' g MB Docket No ~
03-124, Appendices B-and C (rel. Jan. 14, 2004) (The Commrssron employed th
S -»remedy of commercial negotiations with baseball arbrtratron) See, also ‘GTE
CORPORATION, Transferor and BELL ATLANTIC C ORPORA TION Transferee:v
For Consent to Transfer Control of Domestic and International Sections 214 and
310 Authorizations and Application to Transfer Control of a Submarzne Cable
Landing License, FCC 00-221, 15 FCC Red 14032 (June 16, 2‘000 Appendix
D(VI), 119(b), “To the extent that Bell Atlantic/GTE and CLECs cannot reach
agreement regarding the scope of the collaborative process, they may be resolved o
' through arbrtratron process set forth in Paragraph 21 ” ‘ ‘




: ;'rates for spec1a1 access mlleage and" ]
‘re-priced - 16 provide a 11.25% rate o T nd* then order those rates 1o be
offered regionwide as Section 271 UNEs; or, (2) SBC and Verizon to make a'set.
~ of unbundled loop and transport Section 271 'UNEs available region-wide at rates
established at 115% of the ex1st1ng Section251 UNE rates, an approach the -
Commission found to be appropriate as a transitional rate mechanism and- adopted
as rules in the Triennial Review Remand Order. See, for UNE loops, 47 C.F.R.

§8 51.319 (a)(4)(ii1) and (a)(5)(ii1), and for UNE transport 47 C.ER. §§ 51 319
(e)2)G1)(C), (e)(2)(lll)(D) and (e)(2)(1V)(B)

“SRacilities to speciar
UNE ordering platform.




L :them'selves of the commerc1al 16
_above for special access servxees_.

i ‘. '_ B Freeze on F'ui"therfUNE De]ist“iﬁg

'The Commission has recently completed extensive proceedmgs that have
: established a going forward framework for UNE availability. This
“framework is critical for competitive providers to access remaining UNE
inputs on a stable and predictable basis, and therefore to replicate
‘competitive conditions prior to the mergers.'Because AT&T and MCI
dominated the competitive- presence in local markets if the proposed
mergers. are consummated,

suffer greatly and will be seeking to rephcate their compet1t1vc presence as



 “collusive. effects of the: proposed mergers SBC and Vetizon: are h ghly g
‘ unhkely to compete ‘with one" another in. the wholesale‘mai N o
- merger, the competrtlve presence of AT&T and MCI will be lost'i in both'{ P
SBC and Verizon regions.. The Commission, therefore, - shou]d ¥ dopt a oo

2. In the Matter of Unbundled Access to Network Elements (WC Docket No .04- -
' 313); Review of the Section 251 Unbundling Obligations of Incumbent Local
Exchange Carriers (CC Docket No. 01-338), Order on Remand, FCC 04- 290 (rel:
Feb. 4, 2005).

o See 47 C.F.R. § 51.319 (a)(4)-(5) for loops and §51. 39.(d)(3),for transport The
term “fiber-based colloeator s defined i § 517516 mcludeonly carmiers thatare ™

unaffiliated with the incumbent LEC.”




would harm them by leadmg to' hlgher rates --: less innovation;  and decreasedf”’
: 'responsweness to customere B These ﬁndl.f

gs’ of harms to business customers from the

‘47 CF.R.§ 51.319 (a)(4)(ii).
47CF.R. §51.319 (e)(2)(11)(A)
U__See'Center for Survey Research & Anal sis Umvemty of Connectlcut Views of

Fortune 1000 AT&T and MCI Customers. (Sept 2005) (“Customer Survey”).



i For mstance "m 1ts Jurie, 2005 qmty Research Report on. U S- Wzrelme Servzcc'”'

“We

service, whlch has generally lmproved since the passing of the Telecom Act of .
1996 and agam follow ng"the completlon of the 271 process, may suffer froma

about the SME market _that “As the mergers are ﬁnahzed we expect competmon o
in the SME market to slow down [and we] believe pricing is llkely to stabilize

ay seek't pricing g
synergy targets.” Id.at41.
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’and render matenally more dv ;ﬁcu' the. condltlons n whlch competmve camers-operate as. the :
B ;natlon s two most important co etmve telecommumcanons carriers are absorbed into the two
largest. 1ncumbent local: exchang arriers. The impact of the mergers will be most. mgmﬁcant to
r ,’,the spec1al access wholesale market in the territories of Verizon and SBC. 1t is well documented
- in the above-referenced dockets that AT&T and MCI today provide easily the largest sources of ..
_* competition to the special access services offered by SBC and Verizon and that their prices
commonly:undercut SBC and Verizon special access rates by as much as 80%. It is clear that -
post-merger, other competitors:-would not “expand or enter with sufficient strength, likelihood
and timeliness to render unprofitable an attempted exercise of market power resulting from the

'DCOI/MUTSB/239846.3



 Applications of NYNEX Corp and Bell Atlantic’ Corp F or Consent to T ransfer C'ontrol of
NYNEX Corporation and Its Subsidiaries, Memorandum Opinion and Order, 12 F CC
Red 19985, 911 (1997) (“NYNEX/BeII Atlantic Merger Order”).

2 See generally, GTE/BellAtlantic Merger Order, 15 FCC Red 14032 (2000),
SBC/Ameritech Merger Order, 14 FCC Rcd 14712 (1999); NYNEX/Bell Atlantic Merger e
Order, supra. See also Cingular/AT&T Wzreless Merger Order, 19 FCC Red 21522 '
(2004).

Letter from Ad Hoc Telecommunications Users, ef al., to Marlene H. Dortch Secretary, -
Federal Communications Commission, WC Dockets No 05 65 and 05 75 October 17
2005 (“Special-Access‘Condition Better?): = :

DCO1/MUTSB/239846.3



nsure that there 18 stabzlzty in. access to loop and transport UNEs whlch competmve pfovxderS"-'
ely upon to filt out thelr networks - :

The competmve presence of AT&T and MCI and the assumptlon that presence would

i vper31st were crucial to the Comm1ssmn 's justification for adoptmg in the Triennial Revzew
‘Remand Order (“TRRO™),* the test to determine whether DS1 or DS3 UNEs should be delisted -

~ in certain wire centers or along routes between wire centers based on the number of business

o In the Matter of Unbundled Access to Network Elements (WC Docket No 04-313);
Review of the Section 251 Unbundling Obligations of Incumbent Local} _Exehange

“==Carriers (€€Docket-No: 01-338)Order on' Remand; FEEC 04:290-(rel:

DCO1/MUTSB/239846.3



© See47 CFR.§51.319 (a)(4) -(5) for loops and § 51.39.(d) 4,
. “fiber-based collocator” is ¢ eﬁned in § 51.5to clude onl amers that are unaﬂ'lhated =
- with the- mcumbent LEC »I : : o e

6 SBC and Venzon are allegmg that the. dehstmg of DS1 or DS3 loops or transport ata
wire center or along a‘route action cannot be reversed ¢ even if the number of hines in the
wire center or the number of collocators decrease, once a-de rmmatlon that awire center
or route is no longer impaired at a DS1 orDS3 level

See also UNE-based remedies described in Letter of Edwa:rd A. Yorkgltls Jr., Ke]ley
Drye & Warren, LLP, Counsel for Talk America to Matlene H. Dorich, Secretary,
Federal Commumcatlons Commission, WC Dockets No. 05-65 and 05-75, October 11

#2005

DCO1/MUTSB/239846.3
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fThe Comm1ssron should requrre that SBC and Venzon preserve the status quo
ante w1th respect to UNE avallabrhty for a period of 5 years. '

. In addltlon SBC and Venzon should be required to make their loop and transport ,
facilities avallable as UNEs regardless of the underlying technology.

IV.  SBC and Verizon Must Recalculate the Listing of Loop and Transport UNEs

DCO1/MUTSB/239846.3



“update the t busmess hne or coIlocator mformatlon every three months. However
_if SBCor Verizon later claims a “less-impaired” status for such a wire center. _
based on an increased number of business lines or collocators, then updates every Sl
three months would-once again be required. "

e  SBC and Verizon should berequired to respond to any CLEC’s requests for

- _specific information related to that CLEC that underlies the ILEC’s non-
‘impairment list within three (3) business days. SBC and Verizon should provide

_all requested information, including information that may be customer proprietary

etwork.information (CPNI);.subject.to a.reasonable:nondisclosure-agreement

SBC and Verizon must designate a contact for CLECs to make requests to view

DC01/MUTSB/239846.3



47CFR. § 51319 ()@)G).
47 C.FR. § 51319 (e)(2)(i)(A).

47 CER. § 51.319 (¢)(2)(iii)(B).
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HIGHLY CONFIDENTIAL INFORMATION
SUBJECT TO SECOND PROTECTIVE ORDER

IN WC DOCKETS NOS. 05-65 & 05-75

BEFORE THE FEDERAL COMMUNICATIONS COMMISSION

Marlene H. Dortch

Secretary

Federal Communications Commission
The Portals

445 - 12th Street, SW

Washington, DC 20554

Re: Notice of Ex Parte Presentation — DA 05-656, WC Docket No. 05-65/
DA 05-762, WC Docket No. 05-75

Dear Ms. Dortch:

In response to requests from staff at the Commission, XO Communications
hereby submits the attached highly confidential document [REDACTED]. It is being filed
subject to the Protective Orders in Dockets Nos. 05-65 and 05-75 and is deemed to be HIGHLY
CONFIDENTIAL. [REDACTED.] It supports previously filed documents by XO
Communications and other competitive providers all of which demonstrate the significant
competitive harms that will arise if the proposed mergers of SBC-AT&T and Verzion-MCI are
approved by the Commission.

KDWGP/COHET/7328.2
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HIGHLY CONFIDENTIAL INFORMATION REDACTED — FOR PUBLIC INSPECTION
SUBJECT TO SECOND PROTECTIVE ORDER

IN WC DOCKETS NOS. 05-65 & 05-75

BEFORE THE FEDERAL COMMUNICATIONS COMMISSION

An original and one copy of this notice of oral ex parte presentation is being filed
with the Secretary’s office pursuant to 47 C.F.R. 1.1206.

Sincerely,

ey Cotl

Thomas W. Cohen

Kelley Drye & Warren LLP
1200 19" Street, NW

Suite 500

Washington, DC 20036
Tel. (202) 955-9765

Fax. (202) 955-9792

Counsel for XO Communications
Attachment: HIGHLY CONFIDENTIAL DOCUMENT - [REDACTED]

cC: Jessica Rosenworcel
Scott Bergmann
Russ Hanser
Tom Navin
Marcus Maher
Gail Cohen
Don Stockdale

KDWGP/COHET/7328.2



REDACTED - FOR PUBLIC INSPECTION

THE INFORMATION ON THIS CHART IS DERIVED (REDACTED). B
ALL INFORMATION CONTAINED HEREIN SHOULD BE CONSIDERED HIGHLY CONFIDENTIAL AND PROPRIETARY.

HIGHLY CONFIDENTIAL INFORMATION - SUBJECT TO SECOND PROTECTIVE ORDER IN
WC DOCKET NO. 05-65 & 05-75 before the Federal Communications Commission.

HIGHLY CONFIDENTIAL HIGHLY CONFIDENTIAL



